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TIDBITS

Wi are prowd o announce that our colleague Bruce Lyons was
honored in Fr. Lauderdale on Feb.§ as the recipient of the Flanmy
Gulkin Award for outstanding criminal lawyer by the Broward
County Association of Criminal Defense Lavwyers,

Every year, the BACDL honors a member of the bar who
embodies inisgrity, gentility, and is a lawyer of the highest
guality. Evervone kooks to this lawyer nof only as a mentor, but
also as a friend. The person wheo is homored wath the avward raises
the standard, and the bar is made beiler because that person is &
mﬂ'ﬂl’ﬂ!r.

Congratulations to David Chesnofl on behalf of Defiendant Wai
Seng Phuoa and attorneys Tom Goldstein and Richard Schonfeld
om behalf of Defendant Darren P, They just won a significant
victory for their clients.

The Magistrate wday isswed an order suppressing evidence on
behalfl of their clients in a case in the Federal District Court in
Mevada.. The cose drew national attention due 1o the extremes o
which the government went o gain sccess o their clients hotel
sie withouwl a warrani.

The agents arranged to have the intemet access disabled in the
suite. Then when a technician was summoned 1o repadir it , agenis
went in with him posing as computer repair people. They then
used their observations © get a warrant. And to forther
exacerhate the heavy handedness, the affidavit did not inform the
issuing Magistrate about the ness,

The tactic was the subject of a Mew York Times editorial very
critical of ihe governmenis' over reaching. Buot the Judpe
suppressed the evidence, not based on the rese entry and the
disabling of the mlemet service,, but on the fact that when the
agents entered they went info areas of the suite the Defendants
never consenlad 1o allow them 1o enter 1o fix ithe service.

The decision by Mag. Peggy Leen is in cose 2: | d=cr-0024%- APG-
PAL. It should result in dismissal of the case, The defense briefs
are excellent and provede an in depth analysds of "muse” thctics,

Ian Friedman repoarts: Afer yvears of hard work our good
friend Mark DeVan ioday was able to pet a conviction
overiumed for a man on death row For nearly 30 years. His client
will novw get a fair shake at trial shonld it be tned agmn

Randi McGinn'"s new book, Changing Laws, Saving Lives: How

1o Toke on Corporate Giants and Win. is one of the most
compelling books Trial Guides has ever released. Through the

story of one of her biggest cases, one of the country’s leading
treal I,a_'l.'..]-'ﬁu Ei_\-‘ﬁ vou praciice tips about hioer bo creale pu&:il!i.l.-t
socinl change, get betler settlements for your client, and win at
traal. Lawsers theowghout (he country are |earming new wavs o
pvedtigate negotinte, and try their cases.

Dec W arupltr just puhllﬂ‘l.ﬁd anu:ll;hrr book. 1t's tiled Defending
Y ourseli nd odher o TS

(20151 T have not had trme to read i cover o cover bt soe that
it 15 timely and full of pictures and dandy qudes.  Joe Beeler

IN MEMORIAM

Harold J. Bender, 70, of Southport, NC, passed
away suddenly on Sunday, March 24, 2013 at New
Hanowver Regional Medical Center in Wilmington.

Known affectionately as “Head" to his friends and
family, Mr. Bender was bom September 16, 1842 in
Winston = Salem, the son of the late Dr. John R. and
Lovise Zimmerman Bender. He eamed his law
degree from UNC Chapel Hill in 1969 After
baginning his career in Statesville, Mr. Bender
worked several years at the Depariment of Justice,
ultimately serving as the United States Attorney for
the Waestern District of North Carolina. Following his
tenure as a federal prosecutor, Mr. Bender began a
long and distinguished career as a Board Cerfified
criminal defense attornay in Charlotte. He practiced
extensivaly, in the federal courts of the United States,
most notably in the Westermn District of Morth
Carolina, the Fourth Circuit Court of Appeals and the
Supreme Court of the United States. Head's formal
accomplishments included membership in the
Association of Tral Lawyers of America and
recognition as a Master in the Bobbitt Inn of Court.
Hea was a mentor to a generation of younger lawyers
who leamed how to practice law by following his
example. He was a passionate advocate for his
clients and look seriously hizs vow to defend even
those accused of terrible crimes, saying simply "in
order for the system to work for the best of us, its got
to work for the worst of us. The system requires thal
lawyers sometimes ake on unpopular causes and do
the absolute best we can.”

Beyond his law practice, Harold worked for many
years on tha weakends, and took great pride and
pleasure, as a football referee in the Southem
Conference, eamning that league's Silver Whistle
Award, given 10 its bast referaa.

Head retired to Southport in 2010, where he
maintained a small law practice and continued o
enjoy mentoring young Brunswick County lawyers.
He was a volunteer and coach with The First Tee of
Brunswick County and an active member of the
Men's Golf Associalion at 5L James.

Surviving are his loving wife Nita Robertson; a
daughter Cumin Bender of Syracuse, NY; two step
sons Ford Robertson and wife Ashley of Raleigh, and
Bradley Robertson and wife Miki of Bristol, TN; two
brothers Bob Bender and wife Ruth of High Point,
and Ralph Bender and wife Sherrie of Houston, TX;
and five grandchildren whom he adored and who
loved him dearly, Margaret Robertson, Abigail
Robarizon, Ella Roberison, Grady Robertson, and
Catherine Robertson.

A memonal service was held on March 28, 2013,




Habeas Corpus

Grant of Relief Can Be Defended
With Claim That Failed in District Court

habeas corpus petitioner who was awarded relief
A in the district courl on several grounds and is re-
sponding bo the state’s appeal isn't reguired to file
a cross-appeal or obtain a certificate of appealability o
acbvance a different argument on which be lost in the
digtrict court, the LS _Supreme Coprd held Jan, 14 (lgn-
i 2015 BL BO25, 1.5, Mo, 13-TZ11,
1/1415).

“A& prevailing party seeks to enforoe not o district
court's reasoning, but the court’s judgment,” the cour
salid.

In the district coun, the petitioner sdvanced three
basez for a finding that he received ineffective assis-
tance of counsel at his capital sentencing in violation of
the Sixth Amendment. The petiioner based two of
those arguments on a failure to make reasonable in-
quiry into mitigating evidence under Wiggins v. Smith,
aag U5, 510, 73 Crl 365 (2003}). The third involved an
inadequale closing argumaent claim under Smith v. Spi-
sak, 508 LS, 139, 86 CrL 428 (2010). The district court
granted relief on the Wigging claims and denbed relief
on the Spisak claim.

The state mmluﬂ, amd the US, Courd of .H.;pp-i:alx fovr
the Filth Circuil reversed, holding (hat the pelitboner
could not ralse his Spizak daim in the absence of a no-
thoe of appeal concerning that specific claim. It also said
the petitioner needed to obiain a certificate of appeal-
ability before he could raise arguments in opposition (o
the state's appeal concerning grounds for relief not ad-
opted by the district court,

Under United Stotes v, American Ry, Express Cao.,
265 TLS. 425 (1924), an appellee who doesn't take a
cross-appeal may “urge in support of a decres any mat-
ter appearing before the record, although his argument
may invoelve an attack upon the reasoning of the lower
court,” and may nol “altack the decree with a view ei-
thesr 1o enlarging his own rights thereuander or of bess-
ening the rights of his adversary,” the courl said.

Defense of ludgment. In an opinion by Justice Antonin
Scalia, the court held that the courts requiring a notice
of appeal and a COA got it wrong.

“A prevailing party seeks o enforce not a district

court’s reasoning; but the court’s judgment.”™
JusTicE ANTOMIN ScaLla

The courl characterized the rationale underlying the
Fifth Circuii"s holding and the governmeni's position as

“eonirary to the manner in which courts ordinarily be-
have, Courts reduce their opinions and verdicts to judg-
ments precisely to define the rights and linbilities of the
parties.” It added that “‘this court, lilke all federal appel-
late courls, does nod review lower courts' cpinions, bat
their judgments.” Thus, “a rule that contravenes this
struciure, that makes the opinion part of the judgment,
i& peculiar—especially when it is applied to impose ex-
trajudgment obligations on a soversign State."

The court pointed owt that the grant of relief entitled
ihe petitioner “io elther release, resentencing, or com-
mulation of his senlence. Any potential claim that
would have enlitled Jennings to a new sentencing pro-
ceeding could have been advanced o ‘urge . . . support”
of the udgment within the meaning of Ameroan Redl-
way."” Amy ome of the pelitioner’s ineffective-assistance
claims, il suecessful, would produce the same result as
any other, it sid, Similardy, the judgment entitled the
state o sither retain 1he petitioner in custody pending
resentencing or (o commuie his senience, and a differ-
ent theory of inefective assistance would not change
that

The court rejected the suggestion that its halding waill
open the floodgates to frivolons appellnte defenses in
habenas cases. It noted that this holding waoald apply
onkby to a petitioner who has already won relief at the
district court level, and snid such a person would hove
little or no maotive to divert attention from a meritorious
defense of the judgment by throwing in a fivolous one.

The court distinguished a situation in which a district
court explicitly imposes, or a petitioner seeks, condi-
tions governing the details of the retrial,

Dizsenting, Justice Clarence Thomas, joined by Jus.
lices Anthony b, !‘E-l:nnnd!.' and Samuel A Ahito dr., sad
because “a prisoner who obiains a conditional-release
arder allowing the State to resentence him in a new pro-
cecding is entitled, if the State elects that opton, to a
new sentencing proceeding free of the specific constibu-
tional violation identified by the district court,” his “at-
tempt to add sdditional ermors s an attempt to modify
or expand his rights under the judgment.”

He further aecused the majority of confusing “a judg.
ment granting a conditional-relense order with an ordi-
mlr:{ clﬂmjmdgmﬂnr He said il also interprets the law

vill judpments [n such as way as to “do damage well
be-yuml the habeas context in which this case arises."

He was also unconvinced that a petifioner who has
prevailed in the district court would necessarily refrain
from advancing on appeal every claim be can think of,
no matter how frivolows,

Potential Efects. Counsel for the petitioner, Randolpb,
L Schaffer Jr,. Houston, in an 14 e-mall to Bloomberg
BHA praized the court for adopling “a common-sense
approach to a knotty procedural problem that, at the
end of the day. will make it a Hitle easier for lawyers
and pro se priscners to navigate the treacherous waters
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January 29, 2015

U.S. judge quits commission to protest Justice Department forensic science policy

January 30, 2015

Judge Rakoff returns to forensic panel after Justice Department backs off decision




Let’s hear it for our ABCL authors! (Posted by James K. Jenkins)
Book Review: How Can You Represent Those People? By Amy L. Austin
How Can You Represent Those People?

Abbe Smith & Monroe H. Freedman, Editors
Palgrave Macmillan {200 3)

Defense attorneys may find themselves asking where this book has been all their lives. Masterfully compiled and edited by
Abbe Smith and Monroe H. Freedman, How Can Fou Represent Those People? is a provecative collection of essays from
a wide-ranging group of lawyers that seek to answer the ultimate “cocktail party question.”™

As wryly noted in the too-brief Preface, “the question™ — which pertains 1o the defense of the guilty, or at least those who
might appear s — is “[plosed by the penuinely perplexed as well as the hardened heckler.” What follows are 15 separate
answers, diverse in their approach, occasionally contradictory, yet unified in their brilliance.

The book wiscly gives Barbara Babcock the first word. Her essay looks to the past when, in 1983, she first published
“Defending the Guilty™ in the Cleveland State Law Review. Containing, as it does, her ordered list of various responses {The
Constitutionalist's Answer, The Civil Libertarian’s Answer, The Legal Positivist's Answer, eic.), the piece neatly grounds
and familiarizes the reader with an array of arguments, many of which reappear to varying degree within the other essays.
Babcock sets the stage with her list, but it is the description of her early career at the Public Defender Service in Washington,
D.C., that pulls in the reader. In one of her more poignant observations, she writes, “Often | felt alone, standing hetween the
client and powerful pneumatic forces that threatened 1o sweep us both away.™

That sort of insight — both instructive and remarkahly confessional — is a hallmark of How Can You Represent Thoge
People? Befitting the valuable work being done, each essayist is eager to share his or her story and the stories of clients in
order to provide answers, and the results are revelatory. As one would expect, however, these are nol easy stories to hear. The
refrain of “those people™ is inserted throughout a catalog of miseries, from childhood abuse, racial discrimination, and
disenfranchizement to impossible living conditions, and from myriad legal injustices to the insidious machinery of mass
Incarceration.

Indeed, racial 1ssues are a prevalent theme throughout the book. In a particularly sobering essay, Vida B, Johnson writes that
“l do this work because the criminalization of the black community has replaced the Jim Crow segregation of my
grandfather’s time.” Monroe H. Freedman's contribution contains a potent line regarding the 0.1, Simpson trial: “Although
the defense did indeed play the race card, the state of California dealt it, by knowingly employing and promoting an outspoken
racist on the police force and by showcasing him as a principal witness for the prosecution.” Freedman continues, arriving
at the important conclusion (his “answer,” in part) that “vigorous criminal defense has led to the improvement of law
enforcement and prosecution.™

Elsewhere, perspectives on a wide range of answers to “the question™ abound: Tucker Carrington’s thoughtful and, at times,
humarous essay unfolds like a short story, complete with a denouement that places it among the best of its kind. Coninibutions
by heavyweights such as Alan M. Dershowitz, Michael E. Tigar, and Paul Butler provide plenty of fodder for argument as
each gives his own compelling answer, David A. Singleton’s piece on “Representing Sex Offenders” is a highlight, as is Abbe
Smith’s essay that asks, simply, “How Can You Not Defend Those People™

The emotional centerpieces of the book, however, are two essays: “Ruminations on Us and Them™ by Joseph Margulies and
“Wrecking Life: When the State Seeks to Kill” by William R. Moniross, Jr. and Meghan Shapiro. In the first, Margulies offers
a stunning account of the brutal treatment of Mamdouh Habib and, separately, Abu Zubaydah, in the immediate aftermath
of 9/11. To elaborate further would rob the essay of its power, but suffice it to say that ifit were to magically end up on every
required reading list in the country, America would be the better for it. Montross and Shapiro's essay on capital attorneys”
efforts 1o excavate painful back stories in an effort to save their clients’ lives is absolutely heartbreaking. *“It is our
occupational hazard,” the authors write, “the mining and recounting of horrors,™

These essays and many others in How Can You Represent Those People? will stay with readers for quite some time. The
concepl for the book may have had its origins with a certain question asked (repeatedly) by laypersons, but the passionate
answers and inspirational stories contained within somehow scem more, in the end, for ws.

About the Reviewer: Amy L. Austin is a criminal defense attorney in Richmond, VA




The 15 Biggest Body Language Mistakes To Watch Out For by Bernard Marr  July 07, 2014 ]

Lintil we get to know soemeone, our brain relies on snap judgements to try to categorize the person, predict what they will
da, and anticipate how we should react. You may have heard that you only have a few seconds to make a first impression,
but the truth is, your brain has made up its mind (so to speak) about a person within milliseconds of meeting them.

According to research done by a Princeton University psychologist, it's an evolutionary survival mechanism, Your brain
decides from the information it has=in other words, how you look—whether you are trustwaorthy, threatening, competent,
likeable and many other traits.

One way we can “hack” this split-second judgement is to be aware of our body language, especially in important situations.
Whether you're applying for a job, asking for a raise, or meeting with a new client, tweaking or just being mindful of ouwr
body language can influence the other person’s perception of us and the outcome of the situation,

15 Body language blunders to watch out for:

Leaning Back too much — you come off lazy or arrogant.

r B Leaning forward — can seem aggressive. Alm for a neutral posture,

3 Breaking eye contact too soon — can make you seem untrustworthy or overly nervous. Hold eye contact a hair
longer, especially during a handshake.

4, Modding too much — can make you look like a bobble head doll! Even if you agree with what's being said, nod once
and then try to remain still.

L% Chopping or pointing with your hands — feels aggressive.

B. Crossing your arms — makes you look defensive, espedially when you're answering questions. Try to keep your arms
at your sides.

7. Fidgeting — instantly telegraphs how nervous you are. Avoid it at all costs.

8. Holding your hands behind your back {or firmby in your pockets] — can look rigid and stiff. Aim for a natural, hands
at your sides posture.

9, Looking up or looking around — is a natural cue that someone is lying or not being themselves, Try to hold steady
eye contact.

10. Staring — can be interpreted as aggressive, There's a fine line between holding someone’s gaze and staring them
down.

11. Failing to smile — can make people uncomfortable, and wonder if you really want to be there. Go for a genuine

smile especially when meeting someone for the first time.
12. Stepping back when you're asking for a decision — conveys fear or uncertainty. Stand your ground, or even take
a slight step forward with conviction,
13, Steepling your fingers or holding palms up — looks like a begging position and conveys weakness.
14, standing with hands on hips — is an aggressive posture, like a bird or a dog puffing themselves up to look bigger.
15. Checking your phone or watch — says you want to be somewhere else. Plus, it's just bad manners,

5o, what should you do? Aim for good posture in a neutral position, whether sitting or standing. 5tand with your arms at
your sides, and sit with them at your sides or with your hands in your lap. Pay attention so that you naturally hold eye
contact, smile, and be yourseilf,

If you discover you have a particular problem with one or two of the gestures on the list, practice by yourself with a mirror

¢ With some redhead, In the

men's room of a peol hall in 1971,
; I was drunk.
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